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Abstract. There is no proper mechanism for monitoring the effectiveness
of indigenous legislation and evaluating its application in the day-to-day
practice of the public administration and society. This paper firstly identifies
and conceptualises the variables of State capacity and, secondly, provides
empirical advances that analyse State capacity under each variable to
demonstrate in practicing how those variables influence or determine the
actual enjoyment of the indigenous peoples’ rights in Malaysia. Toward the
purposes of this analysis and from the literature review [14,45], this analysis
has identified the following variables: (i) accountability; (ii) legal
legitimacy; (iii) political will; and (iv) capacity building and resources. This
paper however will focus on the first variable: State accountability. The
analysis clearly illustrates the implementation gap in the public
administration. In few exceptions, State bureaucracy reacts as a State
capitalist or rent-seizing State towards new legislation or policy passed in
favour of indigenous peoples and, in doing so, rejects the recognition of the
indigenous peoples’ rights.

1 State capacity: analysis of the implementation gap

State capacity is impossible to define because States are not unitary or monolithic structures,
but organizational complexes. The primary interest of the present analysis is transformative
capacity, whereby the emphasis is placed on State abilities to promote human rights. This
paper will demonstrate how State capacity influences the implementation of human rights
treaties, the existing of national legislations, and the policies on the indigenous peoples’
rights in Malaysia. The present paper argues that State capacity, which has been shaped by
the essential premises which lack of accountability, legitimacy, political will, and capacity
building and resources, is a major factor that influences the implementation of the law and
will eventually determine the actual enjoyment of the rights by the indigenous peoples. This
analysis will support the argument on domestication of indigenous peoples’ rights and
demonstrate that the ability of the Malaysian State to discharge its responsibilities in the area
of human rights effectively depends on the strength of its domestic institutions [32,33].
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Despite legislative measures and judicial recognition, an implementation gap still exists
between legislation and day-to-day reality in Malaysia. This paper highlights the obstacles
and problems faced during the full implementation of legislative and administrative
advances, moreover it may provide guidance for States that are committed to more effective
implementation of existing legislation on the rights of the indigenous peoples.

2 Accountability and rent-seizing state

In carrying out its functions as administrator, policy maker and regulator, the capitalist State
has often intervened in economic development [45]. In practice, by controlling and regulating
the market [26] and undertaking production [49], Malaysia has a mixture of both methods of
State intervention [7, 22, 42] in economic development, namely: (i) the controlling State; and
(ii) the producing State (30). These structural attributes and environmental conditions enable
a State to pursue a collection of self-serving revenue-maximizing State goals rather than
collective goals (30). The State becomes dominated by vote-maximizing politicians [15]
whose interventions generate rents [9] that private agents seek to capture [45]. The State as
an instrument is actually in the hands of the ruling class, which in its day-to-day activities is
involved in economic exploitation and political domination as well as ultimately leads to the
emergence of political-economic elites in Malaysia [23,24]. A rent-seizing State is a product
of a State that is lacking of accountability. Colin Scott defines accountability as “the ability
to give account for one’s actions to some other persons or body” [36]. Broadly speaking, the
fulfilment of accountability generally involves ex-post oversight of the action of one person
or institution by another person or institution. Normanton offers a more expansive definition:
a liability to reveal, explain and justify what one does; how one discharges responsibilities,
financial or other, whose several origins may be political, constitutional, hierarchical or
contractual [8]. Lack of accountability therefore facilitates the creation of a rent-seizing State
where the State is not liable to reveal, explain and justify its actions and responsibilities.

O’Connor notes that a capitalist State must accomplish two basics, yet
contradictory, functions: accumulation and legitimisation [34]. As a result, the State must
create a conducive environment for capitalist accumulation and generate conditions for social
harmony. A capitalist State that openly uses coercion enables one class to accumulate capital
at the expense of other classes risks losing its legitimacy and undermining the basis of its
loyalty and support. O’Connor’s principles can be used against the Bumiputra policy in
Malaysia that serves the interests of a few major indigenous groups. These dominant
indigenous groups reactions to the policies are normally considered while amending the
existing policy or making the new economic policy. The Bumiputrapolicy, however,
undermines Malaysia’s legitimacy with the non-Bumiputra.Malaysia can be seen as an
institution trying to reconcile conflicting ethnic interests (between different ethnic groups)
that exist as a product of historical development.

2.1 State-owned enterprise

State-owned enterprise (SOE) is one of the manifestations of State intervention in the
economics of a producing State, assigned with the responsibility of fulfilling specific social
goals, including correcting regional and economic imbalances, providing employment and
reducing the concentration of monopoly power in the economy [16,30]. State intervention in
economics through SOE is, however, not the same as the oligarchic State introduced by
Likosky 29[5]. Unlike SOE, where the State becomes the participant or player in the market,
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Likosky’s State oligarchy intervenes indirectly when its oligarchs (State officials) collaborate
selectively with private people in ways that influence the economy in favour of the interests
of such public officials and/or private persons [29]. Depending on the nature of the
intervention, the SOE can be categorised as a producing State and the State oligarchy as a
controlling State.

Also assessing the Malaysian SOE’s performance, one can adopt either property
rights theory or public choice theory [30,38,40]. In Malaysia, the latter is more relevant as
the SOE in Malaysia is exposed to political manipulation with the State behaving as a
developmentally focussed political organisation. The SOE is an instrument of intervention in
the hands of politicians but is hidden from public surveillance [30]. The poor performance of
State enterprises serves as a source of power in the hands of bureaucrats and managers.

In the mid-80s, the Malaysian public sector was widely criticised as inefficient. A
privatisation policy was introduced in 1983 to reduce government involvement in the
economy, increase the efficiency of government enterprises, and improve the government
sector’s finances [31,44]. While government should use SOE as instruments to achieve its
social objectives (often manifested as political objectives) [5] this is not the case in Malaysia.
According to Jomo, State intervention has been incorrectly identified as socialism, which
supports privatisation as a measurement to restore capitalist hegemony. Statist capitalism,
however, is not socialism, undermining as it does the public sector, especially public services,
through privatisation; it nevertheless has important welfare implications for the people,
especially public sector employees, consumers and the poor (23). It is not the issue of
ownership per se which determines efficiency; it is, rather, the degree of competition.
Provided there is sufficient competition, there is no discrepancy in efficiency between State-
owned or privately-owned enterprises [46,47]

In the more specific context of indigenous peoples in less developed countries, the
anthropologist Michael Dove notes that, in local political realities, allegations of
transnational corporations of developed countries unfairly exploiting indigenous peoples is
exaggerated in comparison with exploitation by the national political-economic elites. This
is because these political-economic elites are far more likely to be engaged in commercial
extraction than in carrying out the public duties entrusted to them [11]. Another
anthropologist Darrell Posey [11] says that less than 0.001 percent profits from drugs
developed from traditional knowledge (of the indigenous peoples) have gone to the respective
indigenous peoples. The profits in reality go to the national and local political-economic
elites.

This paper will now examine the direct/indirect relationship between a rent-seizing
State and the promotion of human rights in general and indigenous peoples’ rights in
particular and argue that Malaysia is a rent-seizing State and therefore the interests the small
group of the political-economic elite tend to prevail over the interests of the public or society
in general [18]. A proper understanding of Malaysia’s status as a rent-seizing State will
require an analysis of its economic policy that involves historical, social and political
evaluation. This empirical analysis will demonstrate the extent to which the economic policy
influences the promotion of indigenous peoples’ rights in Malaysia.
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3 The economic policy, state intervention and indigenous
peoples

Malaysia’s economic policies have been mainly influenced by social and political elements
within it. In the negotiation process for Malaysia’s independence in 1957, the three main
political parties agreed to a social contract termed “the Bargain of 1957”. The explicit thrust
of the social contract was the special rights for the Bumiputra (Malays and non-Malay
natives) enshrined in Article 153 (31). In return, the non-Bumiputra (Chinese and Indians)
were granted full citizenship. An implicit understanding among the covenants of the social
contract was that the Bumiputra would have the political dominance while the non-
Bumiputra, especially the Chinese, would be allowed to pursue their commercial interests
without hindrance. This was with the understanding that the Chinese would assist the
Bumiputra to improve their economic position [13]. For unknown reasons, none of these
implicit covenants of the social contract was incorporated in the Federal Constitution by Reid
Commission.

3.1 Introduction of the new economic policy (NEP)

Despite intensified rural development efforts, industrialization policy and the establishment
of SOE, by the late sixties, it was realised that the framed goal of the social contract of
Bumiputra economic development through Chinese assistance had failed to materialise. As
Horowitz states, it was difficult for the Chinese to give up what they perceived to be the fruit
of their hard work and perseverance [19] Thus, throughout the sixties the Bumiputra
remained largely marginal to the growing commercial sector while emerging business
opportunities were mainly taken up by the more urbanised and commercially well-connected
Chinese [27]. Widespread poverty among the Bumiputra generated resentment against the
Chinese who the Bumiputra perceived to be overly benefiting from the country’s growth.

The ethnic riots in 1969 after the general election marked a turning point in the
country’s economic policy. Closing the economic gap between the ethnic groups thus became
a vital part of the development framework, the NEP was launched in 1970 as a twenty-year
programme to rectify the inter-ethnic differences in economic and social development. The
government set a target that within 30 years; the Bumiputra would manage and own at least
30 percent of all commercial and industrial activities, up from 2.4 percent in 1970 [25]. The
NEP is aiming for national unity by reducing poverty (it fell from 49 percent in 1970 to 17
percent by 1990) and achieving inter-ethnic economic parity, especially between the
politically dominant Malays and the economically well-to-do Chinese [25].

Under NEP the State has been a major actor in the economy, which has resulted in
the tremendous expansion of both State intervention and the public sector. Rival ethnic
demands have created leeway for the State to act independently of the class interests of civil
society. Race interests have limited the State’s economic choices and have accordingly
shaped and reshaped policies for development [2]. New statutory bodies, State corporations,
State-owned or controlled publicly listed companies as well as State-owned or controlled
private companies all became the means to achieve government objectives. SOE were
enjoined to involve Bumiputra in manufacturing and commerce for two reasons. First, the
individual Bumiputra stood little chance of penetrating “the thicket of Chinese industrial and
business networks” [50]. Second, the attempts to fund individual Bumiputra businesses in
the sixties had failed mainly due to lack of business experience among the Bumiputra
borrowers (49).

Economic analysis depicts the privatisation process with the NEP as a mechanism
in the redistribution of the nation’s wealth vis a vis the allocation of both contracts and shares
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to ethnic Malays [10, 18]. Some have argued that privatisation has simply shifted ownership
from the government to Malay’s political party, UMNO [37]. Critics also complain that the
government has yet to be fully divested of control or ownership in any of its companies [3].
According to Jomo, for most Malaysians, the NEP has in practice now come to refer narrowly
to the government’s efforts to create and consolidate the Malay business and middle classes
[21,27]. NEP implementation has seen the growth of the public sector, State intervention,
and allegedly sanctioned ethnic discrimination, causing considerable resentment, especially
among the non-Malays, and to a lesser extent among the non-Malay Bumiputra (natives in
Sabah and Sarawak and Orang Asli in Peninsular Malaysia). Despite setbacks, the NEP
brought about significant improvements in inter-ethnic distribution of income and wealth.
Supported by figures and statistics, some scholars [12,35] conclude that the government has
managed to achieve a significant decrease in poverty and inequality during the NEP period.
Infrastructure, land schemes, farm subsidies, price controls and employment policies helped
boost Bumiputra incomes during the period [12,35]. Some regard the implementation of NEP
as having failed to develop resilient Bumiputra entrepreneurs [1].

In setting up the NEP and other economic policies, the Malaysian government may
be seen as using welfare economist theory (45) as the framework for achieving national unity
by reducing poverty and achieving inter-ethnic economic parity. In reality, NEP enhanced
State intervention in economic development especially through SOE that primarily enriched
the few with strong political connections with profitable opportunities, while the people
without such connections have become increasingly vulnerable to private capitalists’ power
and interests (18). As Madhu Bala observed above, SOE are an instrument of intervention in
the hands of politicians in Malaysia but hidden from public surveillance. Privatisation also
has become an important means for enhancing the private wealth of the politically influential
and well connected, and not just amongst Bumiputra. As a result, policies and laws
formulated for indigenous peoples are not being implemented in a way that benefits
indigenous peoples, but instead serve the interests of the State or the political-economic
elites.

The NEP, which was initiated to reduce the economic disparity between the
indigenous and non-indigenous peoples, has produced disparity amongst indigenous groups
themselves, i.e. between the indigenous Malays and non-Malays indigenous peoples. The
Malays have become the main beneficiaries of the policy while the Orang Asli who, legally
speaking is not the beneficiaries of Article 153, have been neglected, together with the non-
Malay natives in Sabah and Sarawak. This paper argues that, if administered properly, non-
Malay indigenous peoples should receive more benefits under the NEP. In reality the
minority indigenous peoples remain marginalised because the State’s intervention only
benefits certain groups of Bumiputra, especially Malays and the political-economic elites.
State intervention evidently does not necessarily ensure economic growth [6, 17, 28, 43] for
the indigenous peoples.

3.2 Contemporary debate on NEP

The current contemporary debate is when this economic policy, with special privileges to
Malays and natives, will end. There is currently pressure, mainly from Chinese and Indians,
for the policy to be abandoned and demands for complete equality [48] while the majority of
Malays and natives demand that the policy be retained, as the quantitative target has not been
achieved even after more than 40 years of implementation. The non-Malay demand for
complete equality challenges the very heart of the Malaysian political system, the bargain of
1957, a system based upon Malay political superiority. It is a demand that challenges the
source of the Malay ruling elite’s power and authority [48].
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On this issue, some have suggested that Article 153 be amended to incorporate: (i)
a fixed quantitative target; (ii) a fixed schedule plan; and (iii) a fixed time limit [4]. Arguably
this issue cannot be resolved by merely amending Article 153. The problem with the policy
is its implementation, as discussed earlier. Even if Article 153 were to be amended to include
all the variables, it will not make much difference if the government were to implement the
revised law or policies in the same manner. The following statement made by Stiglitz on the
Malaysian Bumiputra policy may offer some assistance in deciding on this issue:

I had the opportunity to talk to Malaysia’s Prime Minister after the riots in
Indonesia. His country has also experienced ethnic riots in the past. Malaysia
has done a lot to prevent their recurrence, including putting in a program to
promote employment to promote ethnic Malays. Mahathir knew that all gains
in building a multiracial society could be lost, had he let the IMF dictate its
policies to him and his country and then riots had broken out. For him,
preventing a severe recession was not just a matter of economics; it was a
matter of the survival of the nation [41].

If the policy were to be removed, the government would have to ensure that it put
in place alternative mechanisms to prevent a recurrence of ethnic conflicts in Malaysia.
Without such mechanisms, not only would the security and public order of the country be at
risk but also the “survival of the nation”. Despite widespread and strong opposition to the
Bumiputra policy among many non-Malays, abandonment of the policy would be very
threatening to the Malays and natives in Sabah and Sarawak long nurtured on the Bumiputra
policy and may lead the nation to ethnic riots. It is also an undeniable fact that it has
contributed to the social and political stability and harmony amongst the multi-racial and
multi-faith peoples in Malaysia. Regarding the indefinite period of the special position
granted to the Bumiputra, the citizenship granted to the non-Bumiputra by virtue of the
Federal Constitution is also indefinite and their enjoyment of rights as Malaysians are equal
to the Bumiputra. It is hard to improve on the following statement of a former Minister of
Finance and President of the Malaysian Chinese Association in his appeal to Chinese to avoid
challenging the Malay peoples’ special positions:

The Malays are a proud and sensitive race. They are also an intelligent race, and |
know that they appreciate the significance and implications of this provision (Article
153) far better than most people realize. | have no doubt in my mind whatsoever that
when the time comes, the Malay themselves will ask for its abolition, but this is a
matter which we must obviously leave to them to decide [20].

On the abolition of the policy, it is viewed that the policy to remain and for Article
153 to be amended to widen the scope to include the Orang Asli as the beneficiaries. The
issue here is not whether the policy should be removed or otherwise but it is how the policy
can be implemented to achieve the targeted objectives. The solution would be to return to the
original spirit of the policy i.e. to try consciously to foster national unity by working to reduce
poverty (especially among the non-Malay Bumiputra) and inter-ethnic inequalities, while
minimising ethnic discrimination, especially in the political and cultural spheres. At the same
time, emphasis should be placed on combating ethnic polarisation and the problems it causes
in Malaysian economic development, like negative State intervention, money politics,
corruption, nepotism and rent-seizing practices.
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4 Conclusion

This paper has demonstrated how economic policy for the indigenous people has been
implemented to benefit agents of the State because of lack of accountability. On a positive
note, this analysis also demonstrates that without some intervention in the form of an
economic policy (NEP) to tackle the problem of income inequality, employment structure
and poverty, it is unlikely that Malaysia’s development experience would have been anything
like as successful. However, Malaysia’s mission to be fully developed in the year 2020 may
not be achieved if emphasis is placed only on economic development and the institutional
context of State institutions is in fact one of the determining factors. This legal inadequacy
and institutional instability affect the protection of indigenous peoples. We have so far
demonstrated that Malaysian economic growth has been achieved with unequal income
distribution. The economic policy implemented by the government to reduce income
disparity has in fact eventually caused income disparity between the Malay indigenous and
non-Malay indigenous peoples.

Development or economic growth can be assessed by a measure based entirely on
the economic perspective. The economic growth at issue here is not the growth or
development of the economy per se, but also of the legal system, political structures, or other
spheres of life. The process of economic development cannot occur at all, or is seriously
inhibited, if the legal system does not function and politicians are practising rent-seizing. It
is therefore crucial to study and recognise the institutional context of the State institution on
which their theories and projects operate. If necessary, improvements in the structure of
institutions as well as in institutional processes must be made to correct these failures. The
sources for State capacity in promoting human rights should also be increased to close or
eliminate the implementation gap if we are to respect the human rights of indigenous peoples
in the future.
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