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Abstract. Indonesia has an obligation to place the protection of human
rights against all its citizens, as well as in ensuring compensation for certain
victims of crime. Ironically, the conceptual issues such as the inclusion of
compensation on the existence of criminals who provide restitution, the
unclear technical implementation in the normative legitimacy, as well as the
financial problems of the state for compensation show that the compensation
for crime victims in Indonesia is still problematic. This study focuses on the
ideal idea of reforming the model, form and mechanism for providing
compensation to victims of crime in Indonesia. This research uses normative
research with secondary data. The approach taken include philosophical,
legislation and conceptual, and analyzed descriptively qualitative through
literature study. The results of research are; first, the state compensation of
crime victims conceptually, juridically and practically has not been able to
show the effectiveness of providing compensation for victims of crime;
second, reconceptualizing the compensation model through an extra-judicial
path, with a material and non-material compensation shape, and using a
mechanism that focuses on the involvement of all parties as the concept of
restorative justice is an alternative solution to compensation for crime
victims in the future.

1 Introduction

The idea of this research is the compensation concept for victims of crime in order to create
an effective fulfillment of the rights of victims of crime that is participatory in Indonesia. The
idea is based on three problems of urgency which include; First, compensation is a state
obligation that must be fulfilled as a mandate from the constitution to protect human rights
[1]. The state philosophically and juridically has an obligation to guarantee the security of
every community and provide guarantee of law enforcement when a crime occurs which
results in a victim. One form is the guarantee of providing compensation to victims of crime.
Ironically, the implementation of compensation is still reaping serious problems due to the
compensation model based on court decisions that are legally enforceable [2]. This is
considered to be less effective because the court route usually takes a lot of time and often
ignores the conditions of the compensation needs. As a consequence, compensation can only
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be given if the perpetrator is found guilty and unable to provide restitution to the victims of
crime [3]. Thus, if the court cannot prove and list the guilty or compensation is not stated in
the verdict, then compensation cannot be given even though it has obviously caused harm to
the victims of crime [4].

Second, the form of compensation that has been applied is only material, so that the issue
of the state’s financial condition in the provision of compensation is always a serious
problem. State financial limitations in the provision of compensation for victims of crime [5]
have implications for the orientation of consideration for the provision of compensation based
solely on financial factors rather than the victims’ needs for the losses suffered.

Third, the compensation mechanism is carried out entirely by the judge to decide whether
or not a compensation is given to the victim of a crime based on the judge’s observation
during the trial process [6]. Without adequate regulation regarding compensation in this
mechanism, compensation tends to be interpreted subjectively by judges without clear
parameters or indicators. This mechanism also seems to severely limit the participation of
elements from the perpetrators, victims, and the community (the state) which should be
considered in the context of providing ideal compensation for victims of crime.

Based on the three problems above, the need for a practical solution to solve problems
related to compensation is the best step to realize the model, form and mechanism for
providing compensation to victims of crime in the future. Therefore, this research is aimed
to provide solutions to the various problems in providing compensation for victims of certain
crimes in the form of concepts, models, forms, and ideal mechanisms for providing
compensation to victims of crime in the future.

2 Methodology

This research is a normative research. The type of data used is secondary data consisting of
primary legal materials, secondary legal materials and tertiary legal materials. The approach
method used includes the statute and conceptual approaches. The statute approach is carried
out through the review of laws and regulations to analyze and determine the pattern of
implementation of compensation by the state. As well as a conceptual approach to address
the issue of providing compensation for victims of crime based on relevant concepts and
theories. Legal material collection techniques were carried out through literature studies
which were analyzed descriptively qualitative.

3 Dicussion

3.1 Implementation of Compensation for Crime Victims in Indonesia

Nowadays, the development of the fulfillment of reparation rights in Indonesia has undergone
a very significant change. Some criminal laws and regulations have detailed the provision of
reparations for victims of certain crimes as part of which the state must fulfill [7-8]. Various
fulfillment of reparation rights have been arranged in detail in criminal legislation, including
compensation for victims of gross violations of human rights and terrorism. Both
arrangements for the criminal act again provide an affirmation that the state of Indonesia is
very concerned about the existence of the rights of victims of certain crimes, thus, the
fulfillment is inherent as a mandate from the constitution [1]. As one of the concrete forms
of fulfilling the rights of victims by the state, compensation has been chosen as a place to
fulfill state obligations directly to victims of crime.
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Implementation of compensation for crime victims of gross human rights violations and
terrorism can be seen from the following analysis; First, regarding the gross violation of
human rights. Indonesia regulates the concept of fulfilling compensation for victims of this
type of crime in the provisions of the Human Rights Court Act. The term compensation
appears in Article 35 paragraph (1) which explains that “every victim of severe human rights
violations and/or his heirs can obtain compensation, restitution and rehabilitation”.
Furthermore, juridically in the explanation of the article, it is explained that what is meant by
compensation is compensation given by the state because the perpetrator is unable to provide
full compensation which is his responsibility. The explanation confirms that the concept of
compensation applied in Indonesia is only in the form of complementary provision of less
restitution by perpetrators. The meaning of compensation applied in the law is considered to
be contrary to the basic principle of compensation that applies universally. Compensation
should be an obligation that must be given by the state to victims of gross human rights
violations to make payments in cash or given in various forms, such as mental and physical
health care, employment, housing, education and land [9]. In principle, compensation is the
state’s obligation to victims of gross human rights violations without even having to consider
the existence of restitution fulfillment by perpetrators [10]. The regulation directly implies
the enforcement of compensation which is only limited if the perpetrator of the crime is found
and presented guilty by the judge, so that compensation can be given either in full or only
part of the loss suffered by the victim of crime.

On the other hand, the requirement to include compensation in the decision as a
consequence of the implementation of compensation by the court made it not absolutely
given to the victim even though clearly there had been a loss caused by such gross human
rights violations. As in the case of gross human rights violations in Tanjung Priok which did
not mention again the decision to provide compensation for victims of appeals and cassation
rates that acquitted the perpetrators because they were considered innocent, whereas in the
previous decision it was stated that compensation was given to victims who had been harmed
[11]. In addition, some other problems that will arise are; first, the period of giving
compensation is uncertain and takes a long time to the existence of a binding decision. It was
proven that the experience of the human rights court practice that occurred always showed a
process that was actually very long for years [11]; second, the concrete amount of
compensation that is not yet clear has the potential to provide compensation based solely on
the subjectivity of judges and not on the basis of objective indicators of needs due to losses
suffered by victims of crime [6].

Second, regarding compensation for victims of terrorism crime. Arrangements regarding
compensation given to victims of terrorism are regulated in the Terrorism Act specifically in
Article 36 paragraph (1) concerning the scope of compensation in acts of terrorism. This
provision explains that the form of compensation includes compensation in the form of
material and immaterial. Juridically, the arrangement is considered ideal in understanding the
loss of victims which is not only related to material matters, but also losses in other fields is
also considered as an effort to fulfill the rights of victims of terrorism. But that does not mean
there are no problems, it is because there is no implementing regulation (PP) from the
provisions of the Terrorism Act [12] and the lack of regulation coverage that causes
obstruction of compensation for victims of terrorism [13]. The blurring of the meaning of
compensation in the form of immaterial becomes its own confusion to be implemented, the
provision of compensation by the state is carried out through the Minister of Finance based
on the decision of the district court [14] as if it illustrates that only losses in the form of
financial assistance can be given.

In addition, some problems related to the concept of compensation through the court line
in the Terrorism Act include; first, not all victims of terrorism can be accommodated in court
decisions because of the limited identification by law enforcement officers in the judicial
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process; second, the provision of compensation is limited to cases where the court has stated
that terrorism has occurred and the perpetrator is found guilty; third, the submission of
compensation in the court actually does not appear to be participatory towards victims of
crime who should also be able to ask for their own rights, as well as for victims who are not
included in the identification of prosecutors; fourth, the mechanism for granting
compensation through the courts is long and often protracted, while the victim needs quick
compensation treatment [13].

Both crucial issues related to the conditions of providing compensation for victims of
gross violations of human rights and terrorism. Even so, the existence of the Witness and
Victim Protection Act in 2014 signaled the continuing improvement made by the government
on the model of providing compensation for victims of certain crimes in Indonesia. The law
has renewed several contexts in the provision of compensation for victims of gross human
rights violations and terrorism, some of which are the involvement of the Witness and Victim
Protection Agency (LPSK) [3] as a decision-making institution to be submitted to the court
for compensation for victims of crime. However, these developments do not necessarily
remove the problems that come with the provision of compensation that has been rolled out
before the Witness and Victim Protection Act, which continues to put forward the court
process as a place for compensation [14-15].

3.2 Reforming the Compensation Model to Victims of Crime in the Future

Based on the review of the conditions of compensation given above, the need for an ideal
idea of the model, form and mechanism for providing compensation to victims of crime in
the future is the right step to overcome the compensation problem. In more detail, the analysis
of the ideal idea can at least be seen as follows; First, the concept of providing compensation
is carried out with a special institution that focuses on carrying out the function of providing
compensation for victims of crime. If all this time the concept of providing compensation
through the courts is considered to be less effective as previously explained, the existence of
a special institution with the main duties and functions specifically handling the granting of
compensation to victims of crime is the right solution. The institution is a representation of
the state in fulfilling its obligations to the rights of victims of crime. The course of the
practice of giving compensation through special institutions has indeed been applied in
Indonesia, namely through Law No. 27 of 2004 which gives authority to special institutions
in deciding to accept or reject compensation for victims of crime. The provision of
compensation outside the court line has also been implemented by several developed
countries such as the Netherlands with a special institution called the Damages Fund for
Violent [16] and the United States through the Crime Victim Compensation Board [16] which
shows that the provision of compensation through special institutions can be an alternative
solution for the institution of compensation for victims of crime.

Second, the form of compensation that is given should not only be material, but also can
be in the form of immaterial based on clear terms and indicators. The failure experienced in
the Terrorism Act in implementing immaterial compensation forms is based on indicators
about forms that are not clearly regulated in various existing regulations, so that the
implementation of compensation with non-material forms has not yet been implemented.
Adequate regulation with confirmation of compensation that can be material and immaterial
is needed. Such as the United States involving hospital elements in the implementation of
immaterial compensation forms in the form of medical consultations [16] is an illustration
that immaterial compensation is needed.

Third, the mechanism for providing compensation must be based on the consideration of
all elements involved in the cycle of crime. Just like the restorative justice theory put forward
by Liebmann that the mechanism of compensation is likened to a legal system that aims to
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restore the welfare of victims, perpetrators, and society (the state) damaged by crime, and
aimed at prevention so that no crime continues [17]. The restorative justice framework can
be seen in the following figure:
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Restorative Justice Concept

This mechanism is very closely related to the aim of prospering the entire element in the
event of crime, such as victims, perpetrators, and the community (the state) as well as in
compensation. The principles contained in restorative justice are [17]: first, prioritizing
victim support and healing; second, the perpetrators are responsible for what they do
(criminal acts); third, dialogue between victims and perpetrators to achieve understanding;
fourth, there are efforts to put in place the losses incurred; fifth, the perpetrator must be aware
of how to avoid future crimes; and sixth, the society (the state) helps in integrating the two
parties, both victims and perpetrators. Compensation for victims of crime through a
restorative justice approach provides a platform for all parties to be considered and heard as
a consideration in deciding cases of compensation. A mechanism that is deemed not to be
obsolete by time, because of its nature to be able to keep up with the need for compensation
with a broader objective, namely to provide guarantees for all parties involved to obtain
compensation results that are in accordance with various perspectives [18].

4 Conclusion

The provision of compensation so far has not shown the effectiveness of fulfilling the rights
of victims of crime both in concept, juridical and institutional practice for victims of gross
human rights violations and terrorism. The ideal idea to overcome this problem is realized in
several ways, namely; first, the provision of compensation through special institutions as a
state representation in the fulfillment of compensation for victims of crime; second, the
implementation of compensation in the form of material and non-material with clear and
comprehensive arrangements; third, the compensation mechanism is carried out with a
restorative justice approach to provide a participatory forum for victims, perpetrators and the
society (the state) in deciding the provision of welfare-based compensation to the three
elements at once.
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