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Abstract. The article presents an experience of comparing the articles of
the Criminal Code of the Russian Federation and of the Federal Republic of
Germany (Strafgesetzbuch), aimed at protecting social interaction and
public order from vandalism. The purpose of the given comparison was an
attempt to form a holistic treatment of the phenomenon of vandalism from
the point of view of statutory evaluation. To make the comparison, a
comparative legal analysis of the relevant norms was selected as a tool. As
a result, the authors have identified the similarities and differences in the
structure of legal norms, in the terminology, the existence of related norms
protecting against encroachment on public order — those similar to anti-
vandal measures, the specificity of public relations, as well as personal
property rights. The prospect of further research on the legal status of
vandalism in different countries has been outlined.
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1 Introduction

lawyers, psychologists, pedagogues, and other scholars view vandalism as a form of deviant
behaviour, the conduct that runs counter to institutional expectations [1].

Although vandalism is traditionally condemned, the number of cases pleaded under Art.
214 of the Criminal Code of the Russian Federation (CC RF) is so insignificant that they
usually do not appear in the reports of the Ministry of Internal Affairs, while the punishment
for this type of crime is minor [2]. For instance, 193 cases were considered by courts in 2019
under Art. 214, of them 145 cases under Part 1 and 48 cases under Part 2 of the said Article.
All the defendants under this article were found guilty, with the exception of 53 persons who
were found insane and thus were sentenced to coercive measures. Nevertheless, one should
note certain leniency of the passed judgements: for instance, just over 22 per cent of the
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accused were sentenced to imprisonment or restraint of liberty, while over 70 per cent of all
sentences comprised penalties, correctional and forced labour [3].

In Germany, vandalism includes, in the first place, damage to property: the destruction of
bus stops, shop windows, damage to cars, etc. According to the 2019 report of the Federal
Criminal Police Office (Bundeskriminalamt), 563,062 cases were registered under Article
304, which accounts for 10.4% of all registered crimes [4, 5]. Naturally, not all of the cases
are manifestations of vandalism. For instance, “other damage to property in the streets,
sidewalks and public areas”! was recorded in 137,748 cases, which makes almost 22% of the
total figure.

The criminal codes of Russia and Germany (StGB?) have a lot in common: origination
from the Romano-Germanic law; reliance on formal, documented norms; the same structure
in terms of corpus delicti; the same sources of criminal law; distributed nature, i.e., the
presence of other norms similar to those in respect of vandalism; common principles such as
legality, justice, humanism, etc. [6]. Vandalism in Germany is considered exclusively as a
criminal offence, which is regulated by §303 of the StGB [7].

The reference to the works of Russian scholars shows that the study of vandalism is
dominated by socio-psychological focus [8-10], with this phenomenon regarded as a form of
deviant and destructive behaviour. Jurists’ works on vandalism are few. The research of the
German criminal law is presented in the works by Serebrennikova [11], Inogamova-Khegai
[12], Zhalinskii [13]; however, the problem of vandalism is outlined in them just tenuously.
In the German-language literature, studies of vandalism as an offence are scarce [14-16].

In this regard, as well as due to the absence of such studies in the Russian and German
jurisprudence, the authors deem it relevant to make a comparative legal analysis of the
legislation of the RF and the FRG, as well as of the judicial practice of these countries, in
order to identify, on the basis of certain criteria, similarities and differences in the said states’
attitudes to acts of vandalism.

2 Methods

The basic tool of the research was comparative legal analysis of the Russian and German
laws on vandalism, according to the following criteria:

- disposition;

- objective aspect;

- subjective aspect;

- purpose and motives;

- sanctions.

3 Results

Following the implemented comparative legal analysis of relevant articles of the CC RF and
StGB FRG, the following results were obtained.

Table 1. Results of comparative legal analysis.

Criteria Russian Federation Federal Republic of Germany

! “sonstige Sachbeschiddigung auf Straflen, Wegen oder Plitzen”
2 stGB (Strafgesetzbuch)
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Disposition subject of crime: befoulment | subject of crime: damage to
and destruction of buildings, or | public facilities or public
damage to property in public | domain items
areas

Objective aspect actual object: public order; actual object: property
additional object — public | relations; additional object —
relations public order

Subjective aspect premeditated crime

Motives and difficult to define due to the | purpose — causing harm;

purpose irrational nature of the crime the motive can be personal, but

it can also be irrational

Sanction minimum penalty — a fine,
maximum penalty — imprisonment
imprisonment for up to 3 years | imprisonment for up to 5 years

4 Discussion

Vandalism as a crime per se has been regulated by the criminal legislation of the Russian
Federation since 1996, when the current Criminal Code was adopted. Article 214 addresses
vandalism as a separate offence; it states that vandalism “is befoulment of buildings or other
structures, damage to property in public transport or in other public areas” or “the same acts
committed by a group of persons, as well as on the grounds of political, ideological, racial,
national or religious hatred or enmity, or based on hatred or enmity in relation to a particular
social group” [17].

The concept of “vandalism” is not used directly in the current StGB FRG in force as of
November 13, 1998. However, a number of criminal acts involving damage or destruction of
property in public areas qualify for vandalism to some extent. Paragraph 304 states that
damage or destruction of facilities serving as objects of veneration in the territory of the state
or a religious society, as well as items intended for divine service, or tombstones, public and
natural objects of art, science, crafts kept in public places or publicly exhibited, as well as
objects that cater for public needs or used to decorate roads, squares, and structures, is
punishable by imprisonment or a pecuniary penalty [7]. Further on, §305 discloses liability
for destruction of structures, railways, cars, streets, etc. [7].

The disposition of Art. 214 of the CC RF defines the following deeds that encroach on
public order and social relations as vandalism:

- befoulment of buildings and structures, regardless of the form of ownership;

- damage to property in public transport and in other public areas.

According to the disposition of the German criminal-law standards, the principal (direct)
object of offence is encroachment on property relations, while public order is regarded as a
second-priority object. The subject of crime in §§304-305 of StGB FRG is presented more
extensively than in Art. 214, Part 1, of the CC RF. It includes not only public domain objects
but also objects of worship. Thus, the criminal deeds under these articles and those considered
as vandalism are the same.
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One should note, analyzing the objective aspect of the criminal act, that the term
“befoulment” is absent from §304 of StGB FRG, but it follows from the meaning of the law
or is partially implied [18]; thus, an offence regulated under §304 and §305 of StGB FRG is
similar in its objective features to vandalism, as defined by Art. 214 of the CC RF.

The sanction under Article 214 assumes punishment to range from penalty to
imprisonment of up to three years. Part 1 of this article provides for a more lenient
punishment — either a penalty or correctional or forced labour, or arrest for up to three months,
while Part 2 supposes not only a fine and forced work but also restraint of freedom or
imprisonment for up to three years. A similar sanction can be found in §§304-305 of StGB
FRG. Whereas Art. 214 of the CC RF clearly defines the penalty amount, this is not envisaged
in the StGB FRG. The sanction in the form of imprisonment is clearly specified only in §305
—up to 5 years; the same in the CC RF — up to three years. Analysing the articles considering
acts of vandalism in the criminal norms of Russia and Germany, one can see that the Russian
legislation distinguishes vandalistic deeds in terms of severity, applying different sanctions
to them. At the same time, it is difficult to conclude from the German norms whether a
convicted person would be fined or imprisoned, for no due distinction of cases. The Russian
Criminal Code is more flexible in fixing the punishment for vandalism, which makes it
possible to impose a measure of restraint consistent with the severity of the committed act.

Vandalism is often confused with hooliganism; the latter is regulated by Art. 213 of the
CC RF. To avoid this confusion, it is necessary to refer to the Resolution of the Plenum of
the Supreme Court No. 45 dated November 15, 2007 [19] which specifies the deeds covered
by Article 213. However, it is quite difficult to find a similar norm in StGB FRG. Comparing
the notion of hooliganism in Russia and Germany, one can turn to §125 which treats
hooliganism as offence against public order, though directed, in the first place, against an
individual and his property, and, therefore, not viewed as vandalism.

Drawing inscriptions or patterns having a positive content does not constitute an offence,
is not treated as vandalism, and is not regulated by Art. 214. Such actions are covered by Art.
167 of the CC RF or Art. 7.17 of the Administrative Offence Code of the Russian Federation.

Destruction of gravestones or befoulment of burials, being associated in the mind of
ordinary people with vandalism, is not treated as such; the above actions are regulated by
Art. 244 of the CC RF. Destruction or befoulment of national monuments is within the
domain of Art. 243 of the CC RF. As concerns desecration of monuments to Soviet military
leaders in European countries, a special federal law was adopted — No. 112-FZ as of April 7,
2020 — which aims at the preservation of military graves and memorials [20]. A similar
content can be observed in §68 and §314 of StGB FRG [Criminal Code of FRG] [7].

Unlike the CC RF, the German StGB protects religious practices, religious buildings and
places of worship, as well as faith in general, against vandalism (§§166-168): §166
Beschimpfung von Bekenntnissen (“Insult to church and faith”); §167 Stérung der
Religionsausiibung (“Obstruction to performance of religious rites”) [7].

Summing up, one can note that although the interpretation of the concept of “vandalism”
is quite constrained in the Russian criminal law, being in fact absent in the German law, both
criminal codes provide for a differing, more specific wording in respect of acts of vandalism,
depending on state significance and cultural value of the affected object, and prescribe
penalties commensurate with the gravity of the committed deed.

5 Conclusion

As a result of comparative legal analysis of the CC RF and StGB FRG, the following
conclusions were made:
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1. The rules of law covering vandalism have a similar disposition, subjective aspect,
purpose, motive, and sanction in the criminal law of both countries. The objective aspect is
the only difference.

2. In both countries, the age of prosecution for committing vandalistic deeds is the same
— 14 years old.

3. Both criminal codes are characterised by an extended treatment of acts of vandalism,
their qualification, and due punishment.

4. Russia and Germany differ in the principles of the account of crimes relating to
vandalism.

The obtained results can be used by specialists for studying specific approaches to
statutory evaluation of vandalistic deeds and the legal status of vandalism in different
countries.

The research was executed with the support of the Russian Science Foundation grant, project No. 17-
18-01278.
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