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Abstract. Pre-requisites of the research are the establishment of cassation
courts of general jurisdiction in Russia, as well as no clear procedure in the
Russian Federation Criminal Procedure Code for returning criminal cases to
the prosecutor by the cassation court upon the grounds causing the impaired
position of the convict (or acquitted person). The research purpose is to
formulate requirements based on the principle of justice to the legal institute
of returning criminal cases to the prosecutor by the cassation court for
circumstances showing the need to impair the position of the convict (or
acquitted person). The Methods are abstraction, analysis and synthesis,
induction and deduction, modeling, ascending from abstract to concrete. The
article substantiates that the grounds to return a criminal case to the
prosecutor provided for in the Russian Federation Criminal Procedure Code
causing remission of a sentence under a cassation procedure represent a type
of material breaches of criminal procedure law that affect the outcome of the
case. When such circumstances cause an impaired position of the convict (or
acquitted person), they must comply with the requirements of justice.
Keywords: grounds for remission or change of the sentence by the
cassation court, justice, balance of private and public interests

1 Introduction
The current Russian Federation Criminal Procedure Code (RF CPC) subdivides grounds for
reversal or change of the judgment under a cassation procedure into circumstances improving
(Part 1, Article 401.13 RF CPC) or impairing the position of the convict (Article 401.6 RF
CPC). The latter include breaches of law that have affected the case outcome and that distort
the essence of justice and meaning of the sentence as an act of justice.
One of the cassation grounds set out in Article 401.15 RF CPC that the legislator seems
not to relate to a possibility of the convict’s or acquitted person’s position being impaired
(since these grounds are not directly given in Article 401.6 RF CPC as the ones causing
impairment) are circumstances given in Part 1 and Clause 1, Part 1.2, Article 237 RF CPC
and causing the criminal case to be returned to the prosecutor. The establishment of these
cassation grounds and of cassation courts of general jurisdiction in Russia aggravates the
scientific discussion of the concept of material breaches of law causing reversal or change of
the judgment under a cassation procedure [1].
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Various aspects of cassation court development in recent years are actively discussed
both in Russia and other European countries [2]. There is a viewpoint in the scientific
discussion concerning this issue stating that the stability of a res judicata sentence does not
substantiate support to the sentence with serious legal and actual mistakes even if it is
final [3].
Russian procedural scientists note that grounds for reversal of effective judgments shall
include infringement of a right to a fair trial as given in Article 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms and guaranteed by Article 10 of the
Universal Declaration of Human Rights, Article 14 of the Covenant on Civil and Political
Rights [4].
Moreover, during the inspection of judgments ruled by a higher court, the overall justice
of the proceedings must be evaluated [5], which is inseparably related to establishing an
accurate balance between obligations to victims and responsibility to the society and rights
of the accused [6].
Ensuring procedural justice in criminal proceedings is very important and goes far
beyond the scope of a specific criminal legal conflict. The studies have shown that if people
believe they were treated fairly, they will more likely think that courts have a moral right to
take decisions in arguable issues and, therefore, they will more likely submit to these
judgments [7]. It was found that the main issue that courts face is how to act in various
circumstances to which procedural justice is applied [8].
Russian procedural scientists have expressed an opinion that it is impossible to formalize
the scope of material breaches [9]. At the same time, it is noted that because of no clear list
of such grounds in the law, there is plenty of room for judicial discretion [10].
It should be noted that the law still has a number of unconditional grounds to reverse a
judgment and return the criminal case to the prosecutor that do not require the use of judicial
discretion. They include disclosure of information proving that the person fails to comply
with provisions and obligations set out in the pretrial settlement on collaboration; elimination
of circumstances given in Part 5, Article 247, RF CPC provided there is a solicitation of the
convict or his/her lawyer [11, 12].
Scientific literature gives a justified opinion that according to the grounds given in Parts
1 and 1.2, Article 237 RF CPC, the cassation court faces the issue of fact when it discusses
the issue of the onset of new socially hazardous circumstances [13-16].
Taking into account that circumstances of returning a criminal case to the prosecutor
provided by Article 237 RF CPC are formulated for plenary proceedings, some scientists
believe it is not correct to refer to them as to individual grounds for reversal of the judgment,
defining, enacting and returning the case to the prosecutor under a cassation procedure [17].
Other authors were positive when these cassation grounds appeared in the language of
law and underlined that it was caused by the need to protect the rights of the accused
(convicted or acquitted) and the victim, as well as private and public interests that require a
just a judgment rather than a formal one [18].
The author’s scientific hypothesis is that when the grounds to return the criminal case to
the prosecutor cause the convict (or acquitted person) position to impair, they must comply
with the requirements set out in Article 401.6 RF CPC. A different approach contradicts the
principle of justice in criminal proceedings.

2 Methods
To achieve this goal, such theoretic methods of cognition as abstracting, analysis and
synthesis, induction and deduction, modeling, ascending from abstract to concrete will be
used.
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3 Results
Requirements are formulated, which must be taken into account in law-enforcement practice
when returning the criminal case to the prosecutor by a cassation court and which ensure not
only correction of clamant judicial mistakes distorting the essence of justice and meaning of
the sentence as an act of justice but also a just balance of interests of parties and public
interests of justice in criminal proceedings.

4 Discussion
According to the definition of the Russian Federation Constitutional Court as of June 6, 2017,
No. 1166-O, the position of the convict (or acquitted person) can be impaired when returning
the criminal case to the prosecutor by a cassation court. The analysis of the list of situations
given in Part 1 and Clause 1, Part 1.2, Article 237 RF CPC shows that the convict’s position
can be impaired not for all grounds but only for those where such opportunity of position
impairment of the person subject to such criminal prosecution is provided by Article 237 RF
CPC (Clauses 1, 6, Part 1, Article 237 RF CPC).
According to the definition of the Russian Federation Constitutional Court as of
November 24, 2016, No. 2585-O, when a criminal case is returned to the prosecutor, the
provisions of Article 401.6 RF CPC concerning the possible impaired condition of the convict
(or acquitted person) during a year after the judgment becomes effective shall be taken into
account. This position is completely supported by the Russian Federation Supreme Court in
its definition as of October 8, 2019, No. 69-UD19-16.
Based on the rules common for cassation proceedings and formulated in Clause 18 of the
Supreme Court Plenum Decree as of June 25, 2019, No. 19, the cassation court may return
the case to the prosecutor upon the grounds impairing the position of the convict (or acquitted
person) only under a cassation appeal of the victim or a cassation representation by the
procurator if they directly indicate a respective argument.
Moreover, due to Article 401.15 RF CPC, the grounds causing the criminal case to be
returned to the prosecutor require their evaluation in terms of materiality for using by the
cassation court. For example, such a circumstance causing the criminal case to be returned to
the prosecutor as grounds for combining criminal cases (Clause 4, Part 1, Article 237 RF
CPC), does not meet the materiality criterion. Individual proceedings of different criminal
cases that have already taken place can hardly be deemed as a blatant judicial mistake, the
discovery of which is related by the legislator to the need to reverse the effective judgment.
As for the criminal case return to the prosecutor for applying the law of a graver offense
(Clause 6, Part 1, Article 237 RF CPC), and due to the onset of new socially hazardous
consequences of the action incriminated to the accused (Clause 1, Part 1.2, Article 237 RF
CPC), the author believes that these circumstances fully meet the materiality criterion and
can affect the final judgment.

5 Conclusion
The procedure of taking a decision on the reversal of a sentence and returning the legal case
to the prosecutor upon the grounds impairing the position of the convict (or acquitted person)
must comply with the following requirements in order to be deemed just:
1. Making such a judgment must be permitted only during a year after the sentence
becomes effective;
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2. This judgment must not be made at the court or defense initiative. It must be initiated
by the prosecution only (when a respective argument is contained in the cassation appeal of
the victim or cessation representation by the prosecutor);
3. The list of grounds causing the convict’s position to impair is set by law (Clause 6,
Part 1, Article 237 RF CPC, Clause 6, Part 1.2, Article 237 RF CPC) and cannot be subject
to broad interpretation;
4. These grounds must indicate not only the infringement of interests of the victim but
also a breach of public interests of justice;
5. Failure to correct such mistakes in case there is a respective argument must indicate
the distortion of the essence of justice and meaning of the sentence as an act of justice,
decrease the public trust in the judicial system, and prevent from regarding justice as fair.
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