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Abstract. The purpose of the study is to prove the need to lift restrictions
in civil proceedings and proceedings in arbitration courts in terms of the
limits of modification of the claim and to provide the applicant with the
possibility of simultaneous modification of the subject and the basis of the
claim while maintaining their previously stated legally protected interest.
Certainly, this may be possible only and exclusively with the approval of
the judge, as well as with the preservation of all procedural guarantees for
the defendant. The methodological basis of the research is the general,
general scientific and private scientific methods of cognition used by legal
science in the object-subject sphere of cognition of the general theory of
law. In addition, a number of synthetic, integrative methods of research are
used, which are included in the methodology of interdisciplinary science,
which is relevant for modern socio-humanitarian science. The results of the
study are the justification that these limits in some cases can completely
block the applicant’s access to the mechanisms of justice. The authors
argue that this is unacceptable since it violates both the subjective right of
the applicant to a defense, and one of the most important principles of
justice is the principle of accessibility. The authors also considered the
issue of the validity of the limits of the modification of the claim. The
novelty of the work is in the results of the analysis of the practice and the
alleged hypothetical situations in which the existence of limits for the
modification of the claim does not allow the applicant to defend its rights
and legitimate interests, as in the identified causes, conditions, and
consequences of such phenomena.
Keywords: civil procedure, arbitration procedure, justice accessibility,
claim modification, judicial protection

1 Introduction

1 Corresponding author: starodubova72@bk.ru

SHS Web of Conferences 118,
RUDN LTMRP Conference 2021

 04005 (2021) https://doi.org/10.1051/shsconf/202111804005

  © The Authors,  published  by EDP Sciences.  This  is  an  open  access  article  distributed  under  the  terms  of the Creative
Commons Attribution License 4.0 (http://creativecommons.org/licenses/by/4.0/). 



The debate about the theoretical and practical aspects of the concept of access to justice has
not subsided for decades. Such interest in the topic is fair – the availability of justice is the
guarantor of justice itself, the guarantor of the protection of the rights, freedoms, and
legitimate interests of citizens and organizations within the legal framework [1, 2].

The issue to be addressed in this article is the problem of the impact of the limits of the
claim modification on the availability of justice in the Russian Federation. As the current
procedural legislation does not contain regulatory definitions of the claim and its elements,
modifications of the claim, and identical claims, when studying the relevant topics, the
works of the authors-processualists were studied [3].

Modification of the claim is a change in the elements of the claim, which are currently
understood as the subject, basis, and content of the claim [4]. Some authors distinguish the
fourth element – the parties to the claim [5]. The limits of modification to be discussed in
the article are described in the current civil and arbitration procedural legislation of the
Russian Federation – “change the basis or subject of the claim”, which prohibits the
applicant to modify the two mentioned elements of the claim at the same time.

2 Methods
The methodological basis of the research is the general, general scientific, and private
scientific methods of cognition used by legal science in the object-subject sphere of
cognition of the general theory of law. In addition, a number of synthetic, integrative
methods of research are used, which are included in the methodology of interdisciplinary
science, which is relevant for modern socio-humanitarian science.

3 Results and discussion
Despite the absence of regulative definitions, there are explanations of the higher courts,
from which it follows that “a change in the subject of the claim refers to a change in the
substantive claim of the applicant to the defendant. A change in the basis of the claim refers
to a change in the circumstances on which the applicant bases its claim against the
defendant” [6].

The mentioned limits, from the perspective of the legislator, are connected to the fact
that in the case of a simultaneous change in the basis and subject of the claim will result in
a completely different claim, protecting a completely different legal interest. Thus, the
legislator protects the defendant from abuse of the right on the part of the applicant.
However, it is not so clear, because by protecting the interests of the defendant, the
legislator has jeopardized both the interests of the applicant and the interests of justice, as a
result of a violation of which there will be a violation of the concept of accessibility of
justice.

To begin with, it is believed that changing the subject and the basis of the claim
separately is often impossible, since the modification of one element inevitably entails the
modification of the second [7].

Also, a similar point of view is held by Rozhkova, who believes that “almost any
change in the subject of the claim entails at least a partial change in its grounds, even if the
applicant did not pursue such a goal” [8].

Undoubtedly, any theoretical assumption requires its practical confirmation, in
connection with which here is a specific example from judicial practice. The Central
District Court of Togliatti, in one of its decisions taken in 2019, allowed a simultaneous
modification of the basis and subject of the claim. In its initial claims, the applicant asked
only to terminate the contract of sale in connection with the sale of low-quality goods with
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obvious defects. During the trial, the applicant demanded the recovery of a penalty,
psychological damage, court costs, as well as a fine of 50% of the amount awarded by the
court [9]. It is obvious that such a modification of the subject matter of the claim entailed a
modification of the grounds – the new grounds were: violation of the terms of the
concluded contract, psychological damage, the fact of court costs, as well as the defendant’s
failure to comply with the requirements of the law on non-compliance with the
requirements of the consumer on a voluntary basis. This modification was allowed by the
court, and later a decision was made in this case.

In another case, the Central District Court of Tyumen allowed modification of the
subject of the claim, which, in addition to the previously stated termination of the contract
of sale and the application of penalties, included claims for recovery of the value of the
defective goods (delivered not under the previously mentioned contract of sale, but under
another contract with the defendant) and compensation for moral damage [10].

To sum up, it is believed that in the vast majority of cases, the modification of the object
leads to the modification of the base and vice versa. But, despite this conclusion, the
restriction on the simultaneous change of the subject and the basis of the claim is justified
to some extent and aims at protecting the rights of the defendant. However, in some cases,
this restriction does not protect the rights of the defendant, but infringes the rights of the
applicant and harms the interests of justice.

Speaking of the problem and considering the limits of modification of the claim in the
context of their impact on the degree of qualitative implementation of the principle of
accessibility of justice, it should be mentioned that the presence of these limits may in some
situations unreasonably block access for applicants to judicial protection mechanisms.

First of all, it should be mentioned that the idea of accessible justice seems to be an
independent principle of justice. This opinion is based on the position of prof. Semenov,
who developed the concept of accessibility of justice as one of the procedural principles in
the second half of the 20th century [11]. This position is also shared by a number of modern
authors [11-13]. The use of the principle of accessibility of justice is revealed in a situation
of no inadequate and biased obstacles to access to justice mechanisms [14, 15]. Thus, the
existence of anything that in one way or another unreasonably and adversely affects the
availability of judicial protection is a violation of the principle of access to justice.

The existence of limits of modification of the claim is a factor of procedural
insufficiency as a part of the legal category [16].

An example of such a situation from practice is the case considered by the Frunzensky
District Court of Saratov. The applicant filed a claim for termination of the contract of sale
in connection with the sale of a product with a defect – a phone that does not turn on. At the
same time, the seller refused to take any actions to eliminate the mentioned defect, not
properly responding to the applicant’s attempts to settle the dispute in a pre-trial manner.
During the examination conducted by the applicant, it turned out that the cause of the defect
was a manufacturing defect of the system board. Since it was impossible to replace the
system board and eliminate the defect due to the lack of the necessary board in the free sale,
the applicant was forced to file a claim for termination of the contract of sale, since he
bought a product with an irremediable defect. During the trial, it became clear that the
defect was fixable, so the plaintiff attempted to amend the claim to require the seller to
remedy the product defect without compensation. However, the court refused such a
change, since it implied a modification of both the subject and the basis of the claim. As a
result of the court’s consideration of the case, the satisfaction of the applicant’s original
claims was denied [17]. Thus, the restriction on the simultaneous modification of the
subject and the basis of the claim led to the infringement of the applicant’s right to judicial
protection of its rights and legitimate interests.
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These examples reveal situations when the applicant should have had the opportunity to
modify both the subject matter and the grounds of the claim to protect its rights, freedoms
and legitimate interests. But such actions are directly prohibited by the current procedural
law, which is illogical since if they were committed, the applicant would pursue the
protection of exactly the legal interest that was initially declared.

As a confirmation of the mentioned position, here is a quotation of the opinion of the
Presidium of the Supreme Arbitration Court of the Russian Federation, stated in Resolution
No. 161/10 dated 11.05.2010, according to which the court’s acceptance of clarified claims
with a change in the subject and basis of the claim is not a reason for the cancellation of the
relevant decision by a higher court if such clarifications follows from the effectiveness of
judicial protection [18].

If there is a court practice that allows, within certain limits, simultaneous changes in the
subject and the basis of the claim, and there are objective facts and reasonable arguments
confirming the need for the possibility of modifying several elements of the claim, then this
should be fixed as a procedural rule in the current legislation of the Russian Federation.

Of course, being subjected to simultaneous modification in terms of changing the
subject and the ground, the claim experiences a mutation, in some way turning into a
completely different claim. But is this sufficient for the legislator to block such an
opportunity for the applicant? It is believed that it is necessary to proceed primarily from
the need to protect those interests of the applicant, under the pretext of which the appeal to
judicial authorities occurred.

The increase in the volume of procedural opportunities of the applicant should,
according to V.M. Sherstyuk, be accompanied by guarantees of protection of the defendant
– postponement of proceedings, delivery of a copy of the modified claim, availability of the
defendant to present its objections in the response to the claim and time to prepare for the
process, etc. [11].

4 Conclusion
In conclusion, it is necessary to consider the need to change the provisions of Article 39 of
the Civil Procedure Code of the Russian Federation and Article 49 of the Arbitration
Procedure Code of the Russian Federation in terms of allowing the possibility of
simultaneous modification of both the basis and the subject of the claim. In order to solve
this problem, it is possible to add new parts to these articles without correcting the existing
ones. The following version of the text of Article 39 of the Civil Procedure Code and
Article 49 of the Arbitration Procedure Code is proposed:

“With the consent of the court, it is permissible to simultaneously change the subject
and the basis of the claim while maintaining the legal interest previously stated by the
applicant in situations where such a change is necessary for the exercise of the applicant’s
right to judicial protection.”

The clause “with the consent of the court” was included in order to protect the
defendant from the possibility of abuse of this right by the applicant. And, of course, as it
was mentioned before, in the case of such a modification of the claim, the rights of the
defendant shall be protected with the provision of appropriate procedural powers –
postponing the proceedings, serving a copy of the modified claim, having the opportunity to
present their objections in the response to the claim and time to prepare for the process, etc.

After studying this article, the authors propose to enter into an open scientific discussion
to collectively solve this problem – perhaps there are other ways to preserve the applicant’s
right to judicial protection in situations of acute need to simultaneously change the subject
and the basis of his claim. Only through the joint efforts of the scientific community and the
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legislator is it possible to solve the most acute problems of the modern legal system of the
Russian Federation.
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